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 1.  TIME:  9:00   CASE#: MSC10-03317 
CASE NAME: CAVALRY VS CHO 
HEARING ON MOTION TO/FOR TO SET ASIDE/VACATE DEFAULT JUDGMENT 
FILED BY KYOUNGHO CHO 
* TENTATIVE RULING: * 
 
Unopposed.  Granted.  Defendant shall file answer to the complaint no later than 6/12/17.  Case 
Management Conference is set for 8/4/17, 9AM, D. 9. 

  

  
 2.  TIME:  9:00   CASE#: MSC14-01795 
CASE NAME: VICTOR DELGADO VS. 24 HOUR FIT 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY 24 HOUR 
FITNESS USA INC 
* TENTATIVE RULING: * 
 

 Defendant’s motion for summary adjudication is granted in part and denied in part.   

Plaintiff’s theory of the case is that BodyMasters, the manufacturer of the exercise 
machine in question, states the cable should be replaced every 90 days.  This is based on the 
company’s concern that otherwise the cable may break and cause injury; replacement based on 
observation of deterioration is not sufficient because visual inspection may not reveal that a 
cable is about to break.  Defendant knew about this recommendation, but deliberately decided 
not to follow it in order to cut costs.  Defendant expressly or impliedly represented that its 
machines were “well-maintained”.   Plaintiff relied on the representation in renewing his 
membership.  Defendant’s deliberate decision not to follow BodyMasters’ replacement schedule 
means its machines were not well-maintained.  All of these facts support plaintiff’s  causes of 
action for violation of Business and Professions Code section 17200 and Civil Code section 
1812.92, and his claim for punitive damages. 

 
In its motion, defendant mounts several major lines of attack.  They include that  
 
1. Defendant was not aware of this 90-day cable replacement rule. 

 
2. It was not a rule, only advice given by a company that was being excessively 

cautious. 
 

3. Even if defendant was aware of the advice, its failure to follow it does not mean that 
the equipment was not well-maintained, or that defendant had a sufficient state of 
mind to support an award of punitive damages. 

 
With that background in mind, the court turns to the individual issues raised by 

defendant’s motion. 
 

Second Cause of Action, for violation of Business and Professions Code section 
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17200 
 

Summary adjudication is granted as to this cause of action.   
 

A private plaintiff may maintain an individual action under California’s Unfair Competition 
Law (the “UCL”) only if he “has suffered injury in fact and has lost money or property as a result 
of the unfair competition.”  (Bus. & Prof. C. § 17204; Kwikset Corp. v. Superior Court (2011) 51 
Cal.4th 310, 320.  (Emphasis added.) 

 
Defendant argues the undisputed facts establish plaintiff cannot show he suffered injury 

in fact and lost money or property – whether the injury and loss is considered to be his personal 
injury or his payment of yearly membership renewal fees – as a result of a fraudulent 
misrepresentation by defendant.  Both parties focus on the representation that defendant’s 
equipment is “well-maintained.”   

 
The undisputed facts are these.  Plaintiff became a member of 24 Hour Fitness on 

November 15, 2001.  (Undisputed Material Fact (“UMF”) No. 3.)   Plaintiff prepaid his first three 
years of membership and then had the right to renew each year for $99 per year.  (UMF 10.)   

 
After he became a member, plaintiff used the facilities approximately five times per 

week.  (UMF 11.)   His membership records show he used his membership 1,467 times 
between February 2004 and September 2012, when he was injured, and 696 times thereafter, 
through November 6, 2016.  (UMF 12.) 

 
On January 14, 2010, in a renewal letter, defendant represented, “We’re committed to 

providing you with the best possible fitness experience . . . with well-maintained clubs . . .”  (See 
Pltf’s Ex. I.) 

 
In his experiences at defendant’s facilities, plaintiff has observed equipment not being 

maintained properly.  (Ex. C to Nick Decl., Delgado Depo., at 39:12-16.)   This has caused 
plaintiff to form the opinion that defendant does not maintain its equipment properly and does 
not fix things until they break.  (Id. at 39:12-25.)  At various times, plaintiff discussed this with 
other members, with an employee named Katie Peterson on an unknown date before his 
accident in September 2012, and, importantly, with another employee named Michelle.  (Id. at 
40:12-41:8; 44:10-45:7.)  Michelle has been at the facility for over 10 years (as of the date of 
plaintiff’s deposition in 2015) and he spoke with her about the lack of maintenance “Off and on 
over the last 10 years.”  (Id. at 45:7-45:25.) 

 
Based on this testimony, it is undisputed that plaintiff knew defendant’s equipment was 

poorly maintained since at least 2005.  Therefore, he cannot have suffered injury in fact as a 
result of the representation that the equipment was “well-maintained.”  Clearly, plaintiff renewed, 
not because he thought the equipment was well-maintained, but notwithstanding that he knew it 
was not.  No reasonable trier of fact could conclude otherwise.  Therefore, summary 
adjudication is appropriate.  (See Grisham v. Philip Morris U.S.A., Inc. (2007) 40 Cal.4th 623, 
637-638; Hoffman v. 162 North Wolfe LLC, 228 Cal. App. 4th 1178, 1194-1195.) 

 
The court’s ruling here is not in conflict with its prior ruling that “a member of the public 
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would likely be deceived by this representation into thinking that the exercise equipment would 
be maintained at least up to the standards set by the manufacturer.”  (See Pltf’s Ex. O.)  What is 
important for plaintiff’s individual claim under section 17200 is whether he relied on the 
representation, not whether a reasonable member of the public would have.   
 

Further, plaintiff does not allege that defendant ever told him it followed the 
manufacturer’s instructions about how often to replace exercise machine cables.  Even if he 
had, knowing that defendant would not fix its equipment until the equipment was broken, plaintiff 
also knew that defendant would not replace a cable until it was broken. 
 

Third Cause of Action, for violation of Civil Code section 1812.92 
 
Summary adjudication is granted as to this cause of action for the same reasons it is 

granted as to the second cause of action.  Civil Code section 1812.92 provides, “Any contract 
for health studio services entered into in reliance upon any . . . false, fraudulent, or misleading 
information, representation, notice or advertisement of the seller shall be void and 
unenforceable.”  (Emphasis added.)  Based on the undisputed facts, plaintiff did not renew his 
membership in reliance on the representation that defendant’s equipment was “well-
maintained.”    
 

Fourth Cause of Action, Strict Products Liability 
 
Assuming plaintiff has not dismissed it before the hearing on this motion, summary 

adjudication is granted as to this cause of action.  Plaintiff has not opposed defendant’s motion 
as to this claim.  His Opposition states that he will no longer pursue the claim.  (Opp. at 6:13.) 

 
Punitive Damages 
 
The motion for summary adjudication as to this issue is denied.  (See Plaintiff’s 

Additional Material Fact Nos. 1-15, 19-27.)  However, plaintiff shall neither mention nor submit 
evidence on this issue without prior authorization from the court. 
 

Rulings on Evidentiary Objections 
 
The rulings set forth below are for purposes of this motion only, and are made in light of 

the rule on summary judgment to liberally construe the declarations of the plaintiff's experts.  
(See Powell v. Kleinman (2007) 151 Cal.App.4th 112, 125-126; Garrett v. Howmedica Osteonics 
Corp. (2013) 214 Cal.App.4th 173, 189.) 

 
Defendant’s Objections 
 
1 – Overruled. 
2 – Overruled. 
3 – Overruled. 
4 – Overruled.  
5 – Overruled. 
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Plaintiff’s Objection to the format of Defendant’s Separate Statement 
 
Overruled. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-00561 
CASE NAME: MA.NORMA C CAUDILLO VS. SAVE M 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY SAVE MARTS 
SUPERMARKETS 
* TENTATIVE RULING: * 
 
The Court adopts its previous tentative ruling, which was posted on May 2, 2017, in advance of 
the prior May 3, 2017 hearing date, with one change. The issue conference has now been 
continued to June 21, 2017, and so this hearing is likewise continued to June 21, 2017. For 
purposes of clarity, the Court reproduces the prior tentative ruling, identical to how it was posted 
in May, here: 
 
The hearing is continued to the same date and time as the Issue Conference: May 18, 2017, at 
9:00 a.m., in Department 9. Plaintiff’s expert witness, Zachary M. Moore, shall be present in 
person. Mr. Moore shall submit to an examination under Evidence Code section 402, so that the 
Court may determine the admissibility of his opinions concerning the allegedly negligent 
condition of defendant’s premises.  
 
The Court finds Mr. Moore’s opposition declaration, filed on April 21, 2017, amateurish and 
unpersuasive. The lengthy paraphrasing of deposition testimony and declarations is not helpful 
to the Court. (Moore Dec., ¶ 8 and ¶ 9.) The opinion stated in paragraph 12, that defendant was 
negligent in failing to touch every square inch of floor in a 65,000 square foot retail space with a 
push broom — every hour — is patently absurd.  
 
This leaves paragraphs 10 and 11 of the declaration, in which Mr. Moore offers the opinion that 
the floor was unreasonably slippery. The Court is not as impressed as Mr. Moore by the use of 
an “English XL Variable Incidence Tribometer,” given that Mr. Moore never explains how it is 
used. And the Court is troubled by the fact that Mr. Moore apparently tested a section of floor 
several feet away from the place where plaintiff fell, and misleadingly gave the Court only the 
“wet slip resistance index values,” not the values for a dry condition of the floor. (See, Beyer 
Dec., filed on 4-28-17, ¶¶ 7-9 and ¶ 15.) Further, Mr. Moore apparently did not inquire into the 
crucially important factor of floor care maintenance at the time of the incident. (Id., at ¶¶ 10-14.)  
After the section 402 hearing, the Court will hear oral argument on the motion for summary 
judgment, and will likely take it under submission. If the Court is not persuaded that Mr. Moore’s 
opinions are competent expert witness testimony, the motion will likely be granted.  
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 4.  TIME:  9:00   CASE#: MSC16-01537 
CASE NAME: CHAVEZ VS MEZA 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY URIEL 
CHAVEZ 
* TENTATIVE RULING: * 
 
Unopposed.  Granted. 

  

 5.  TIME:  9:00   CASE#: MSC16-01654 
CASE NAME: JACKSON VS FUCHS 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE SET BY MOTION 
FILED IN L16-02670 
* TENTATIVE RULING: * 
 
Unopposed.  Granted.  See Line 12 

  

 6.  TIME:  9:00   CASE#: MSC16-02087 
CASE NAME: RIVERA VS JULES 
HEARING ON MOTION TO/FOR SEVER TRIALS FILED BY MARCUS JULES 
* TENTATIVE RULING: * 
 
Appearance required.  See Line 11 

  

 7.  TIME:  9:00   CASE#: MSC17-00447 
CASE NAME: DAVIS VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO COMPLAINT of DAVIS FILED BY CITY OF 
RICHMOND, RICHMOND HOUSING AUTHORITY 
* TENTATIVE RULING: * 
 
Demurrer is overruled.  Based on the evidence provided by Plaintiff, the claim was timely 
presented when it was deposited in the US Mail by Attorney Allan M. Tabor on August 2, 2014.  
Defendant shall file its answer within 10 days of the date of this hearing. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   06/14/17 

 
 

- 6 - 

 8.  TIME:  9:00   CASE#: MSC17-00717 
CASE NAME: YOSHINO VS. WELLS FARGO BANK 
HEARING ON MOTION TO/FOR CONSOLIDATE THE LIMITED UNLAWFUL 
DETAINER ACTION FILED BY CAROLYN C YOSHINO, MIKE YOSHINO 
* TENTATIVE RULING: * 
 
Denied.  Common questions of law and fact are not present in unlawful detainer actions and a 
tenant’s case where title issues are raised.  Unlawful detainer cases, unlike cases of title, are 
entitled to be resolved on a short time frame, and possession is the issue to be decided.  

  

 9.  TIME:  9:00   CASE#: MSC17-00735 
CASE NAME: OYEDELE VS WINGARD 
HEARING ON MOTION TO/FOR CONSOLIDATE ACTIONS FILED BY JUMOKE 
OYEDELE, PETER ESHIETT 
* TENTATIVE RULING: * 
 
 Hearing dropped from calendar by moving party.  

  

10.  TIME:  9:00   CASE#: MSL16-00901 
CASE NAME: LHC CONSULTING VS EVENA MEDICA 
HEARING ON MOTION TO/FOR LEAVE TO FILE 1ST AMND COMPLT FOR 
DAMAGES FILED BY LHC CONSULTING, INC. 
* TENTATIVE RULING: * 
 
Unopposed.  The First Amended Complaint shall be filed within 10 days from the date of this 
hearing. 

  

11.  TIME:  9:00   CASE#: MSL16-01771 
CASE NAME: STATE FARM VS. RIVERA 
SPECIAL SET HEARING ON: RELATED/POSSIBLY CONSOLIDATED CASE 
C16-02087 SET BY DEPT. 9 ON 5/31/17 
* TENTATIVE RULING: * 
 
 Appearance required.  See Line 6. 
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12.  TIME:  9:00   CASE#: MSL16-02670 
CASE NAME: AMAYA-DIAZ VS FUCHS 
HEARING ON MOTION TO/FOR CONSOLIDATE WITH C16-01654 FILED BY 
JACK RONALD FUCHS 
* TENTATIVE RULING: * 
 
 Unopposed – granted.   See Line 5 

  

13.  TIME:  9:00   CASE#: MSN16-2277 
CASE NAME: SANDERS VS. NORMAN 
HEARING ON MOTION TO/FOR ORDER COMPELLING ARBITRATION & STAY OF 
LITIGATION FILED BY PENELOPE NORMAN 
* TENTATIVE RULING: * 
 
Before the Court is a motion to compel arbitration (the “Motion”) brought by defendant Penelope 

Norman (“Norman”). The Motion is opposed by plaintiff Robert Sanders (“Sanders”).  

Described generally, the dispute in this case is between Sanders, an attorney, and Norman, 

Sanders’ former client, over fees Norman allegedly owes Sanders for work performed. After 

non-binding arbitration between the parties concerning that fee dispute, Sanders eventually 

applied ex parte for leave to file a complaint. Norman responded by filing the Motion. Sanders 

opposes the Motion, contending that Norman failed to accept Sanders’ three offers to enter into 

private binding arbitration, including a direct refusal to Sanders’ written offer to stipulate to 

resolving the dispute through private binding arbitration. Sanders also claims that Norman’s 

actions prejudiced him by forcing him to incur costs and legal fees, as well as by causing delay 

in his potential recovery.  

Agreement to Arbitrate 

The threshold question presented by the Motion is whether there exists an agreement to 

arbitrate. Cruise v. Kroger Co. (2015) 233 Cal.App.4th 390, 396. Norman, as the moving party, 

bears the burden of demonstrating that such an agreement exists, by a preponderance of the 

evidence. Ruiz v. Moss Bros. Auto Group (2014) 232 Cal.App.4th 836, 842. 

Here, both parties acknowledge that they entered into a written agreement where Sanders 

would represent Norman in her dissolution proceeding (the “Agreement”). In paragraph I of the 

Agreement, found on page 6, the parties agreed to arbitrate disputes between client and 

attorney pertaining to fees or costs charged pursuant to the agreement. The arbitration provision 

of the Agreement provides in relevant part:  

In the event a dispute arises between client and attorney pertaining to fees or 

costs charged client pursuant to this agreement, client has the right to seek 

arbitration of such dispute … 
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If client or attorney are unsatisfied with the outcome of arbitration, client and 

attorney agree that any dispute, claim or controversy over fees for our 

professional services will be determined by arbitration in Contra Costa County, 

before a sole arbitrator, and the governing law will be the laws of the State of 

California for agreements made in and to be performed in California. The 

arbitration will be administered by JAMS pursuant to its Streamlined Arbitration 

Rules and Procedures. The resolution by arbitration will be final and binding.  

Waiver 

Under California law, a court, rather than an arbitrator, determines whether a party has waived 

its right to arbitrate. Omar v. Ralphs Grocery Co. (2004) 118 Cal.App.4th 955, 963. When a 

court considers a petition to compel arbitration, it shall order a dispute to arbitration if it 

“determines that an agreement to arbitrate the controversy exists.” (CCP § 1281.2.) An 

exception to this is that a court will not order arbitration if the petitioner has waived her right to 

compel arbitration. (§ 1281.2, subd. (a).) Waiver claims require close judicial scrutiny, as there is 

a strong policy in favor of arbitration. St. Agnes Medical Center v. PacifiCare of California (2003) 

31 Cal.4th 1187, 1195 (“St. Agnes”). While there is no single test to determine whether there 

was a waiver of the right to arbitrate, courts look to many factors such as (1) whether the party’s 

actions are inconsistent with the right to arbitrate; (2) whether the litigation machinery has been 

substantially invoked; (3) whether a party delayed for a long period in seeking arbitration; (4) 

whether a defendant seeking arbitration filed a counterclaim without asking for a stay of the 

proceedings; (5) whether important intervening steps have taken place; and (6) whether the 

opposing party was affected, misled, or prejudiced by the delay. Id. at p. 1196. This multifactor 

test is not meant to be a mechanical assessment of the above listed factors, but rather a 

reflection of certain principles that should guide courts in determining whether a party has 

waived its right to compel arbitration. Zamora v. Lehman (2010) 186 Cal.App.4th 1, 15.  

Sanders first argues that Norman did not accept his offer to arbitrate by failing to both respond 

to Sanders’ Petition for Rejection of Award and Request for Arbitration, and appear in court. 

(Opposition at 7 ¶ 8.) The Court concludes that this does not demonstrate that Norman waived 

her right to compel arbitration. It is understandable that Norman neither appeared in court nor 

responded to Sanders’ petition because the petition asked for arbitration, which Norman did not 

oppose. The ordinary outcome of an unopposed petition is that it is granted. Thus it is clear that 

Norman, who contractually agreed to enter private binding arbitration in this exact instance, did 

not reject an opportunity for arbitration by not appearing in court or responding to Sanders’ 

petition; her actions indicated that she agreed with the petition, which on its face sought 

arbitration. The Court declines to conclude that not opposing a petition that seeks arbitration 

constitutes a waiver of the right to arbitrate a dispute. 

Next, Sanders argues that Norman refused to approve, and indeed rejected his proposed Order 

after Hearing that provided for private binding arbitration, which resulted in the Court rejecting 

his proposed Order after Hearing. (Opposition at 7 ¶¶ 9-10.) The Court concludes that this 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   06/14/17 

 
 

- 9 - 

argument also fails to demonstrate Norman waived her right to compel arbitration. Page 1 of 

exhibit 6 of Sanders’ Opposition to the Motion provides clear evidence by an email from 

Norman’s attorney to Sanders that Norman had “no objection to the [proposed] Order,” except to 

the last sentence in paragraph 6 of the proposed Order after Hearing. This sentence, on page 2 

of exhibit 6, provided that the parties “equally advance the arbitrator’s fees and costs”; a 

provision that was not a part of the original Agreement. The rejection of this single clause is not 

a rejection of the entire proposed Order after Hearing, but simply a rejection of the only clause 

outside of that which was originally agreed upon in the Agreement.  

In addition, there is no indication in the Court’s file that it refused to sign the proposed Order 

after Hearing for the reasons stated in paragraph 10 of the Opposition. Rather, the Court’s 

minute order dated March 9, 2017 indicates the Court did not sign the order because it varied 

significantly from the Court’s tentative ruling. Moreover, there is no evidence in the Court’s file 

that on the date of its rejection of the proposed Order after Hearing, February 28, 2017, it was 

aware of Mr. Sternberg’s letter dated March 9, 2017. That document does not appear in the 

Court’s file until Sanders attached it to his declaration filed March 23, 2017.  

Sanders then argues that Norman’s failure to request private binding arbitration during her 

appearance in court in response to his ex parte application constituted waiver. (Opposition at 8 

¶ 14.) Sanders has failed to cite any cases demonstrating that Norman’s failure to request 

arbitration at that juncture constitutes waiver. Thus, the Court finds his argument unpersuasive. 

Furthermore, the Court more generally finds no reason why allowing a complaint to be filed 

would constitute waiver. This, coupled with the fact that Norman expressed her agreement to 

arbitrate just over two weeks prior, bolsters the Court’s conclusion that there has been no waiver 

here.  

Finally, Sanders argues that he was prejudiced because he “has been forced to delay receipt of 

compensation to which he is entitled and [had] to expend substantial sums to prepare this case 

for trial.” (Opposition at 2.) Although waiver may be found when prejudice is shown, “courts will 

not find prejudice where the party opposing arbitration shows only that it incurred court costs 

and legal expenses.” (St. Agnes at p. 1203.) Here, Sanders has only claimed that he incurred 

expenses. Thus, Sanders has not met his burden to prove that Norman’s actions prejudiced him 

in a way sufficient to support a finding of waiver.  

It is undisputed that the parties agreed to arbitrate “disputes … pertaining to fees or costs.” 

(Agreement at 6 ¶ I.) This is such a dispute. The only argument Sanders offers in opposition is 

that Norman waived her right to arbitrate. But waiver is generally the knowing relinquishment of 

an existing right. See, e.g., Savaglio v. Wal-Mart Stores, Inc. (2007) 149 Cal.App.4th 588, 598. 

Here, as set forth above, Norman’s conduct does not compel a conclusion that she intended to 

relinquish her contractual right to arbitrate this fee dispute. Further, under prevailing law as 

stated by St. Agnes, Sanders needed to show some form of prejudice. Sanders has identified 

only delay and the expense of this proceeding as his purported prejudice. Sanders contends 

prejudice by delay, however the Court considers that if it denies the Motion, trial on June 19, 

2017 is not realistic. Therefore, the very relief Sanders requests, i.e. denying the motion, would 
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surely result in further delay. In any event, St. Agnes says specifically that delay and court costs 

are insufficient to constitute the sort of prejudice that would support a finding of waiver.  

The Motion is granted. 

  

14.  TIME:  9:00   CASE#: MSN17-0741 
CASE NAME: MATTER OF 105 WOODVALLEY COURT 
HEARING ON PETITION RE: UNRESOLVED CLAIMS/DEPOSIT OF SURPLUS ( 
$138,779.54) 
* TENTATIVE RULING: * 
 
Hearing continued, at the request of Walid Omar, to 7/19/17 at 9:00 a.m. in Dept. 9. 

  

15.  TIME:  9:00   CASE#: MSP17-00717 
CASE NAME: PETITION OF RYAN JONES 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise Petition is granted.   The settlement appears to be reasonable based 
on the judgment of Attorney Cook and the fact the plaintiff has totally recovered from his injuries.  
The Orders have been signed by the Court and will be mailed to minor’s counsel in their SASE. 

 


